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Introduction

Whistleblowing refers to an employee’s
disclosing illegal or unethical activities of the
organization for which he/she works to the public
or competent authorities. Whistleblower protection
programs involve how to balance the freedom of
speech, obligation of individual employee loyalty,
and the public interest to supervise government
departments or organizations by society.[1] The
protection offered to whistleblowers involves
the balance of personal interests in obligation of
individual employee loyalty and public interests in
the supervision of illegal or inappropriate activities
of government departments or organizations
(Sauter, 1990) (Sauter, 1990:514) [2]. Mary Kreiner
Ramirez (2007:183) believed that as the actions
of whistleblowers pose a threat to the authorities,
both liberal and conservative authorities do not like
it[3]. On the other hand, Monique C. Lillard (2002)
believed that in the past 15 to 20 years, decision
makers have admitted that,as a mechanism, the
potential benefits of whistleblowing in uncovering
illegal activities are increasingly vast. The arrival
of a new era seemed to be an appropriate time for
the evaluation of whistleblowing as a means of
controlling corporations and their impacts[4].

The U.S. Occupational Safety and Health
Administration (OSHA) enforces 21 whistleblower
protection statutes that govern public safety and
security in areas such as the environment, industrial
safety, aviation safety, consumer product safety,
railway safety, safe containers, and toxic substances
control, and under federal laws, whistleblowers are

provided with protection from retaliation. The 21
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statutes stipulated in the Office of Whistleblower
Protection Program, 2011 are the Surface
Transportation Assistance Act (STAA), the Asbestos
Hazard Emergency Response Act (AHERA) (the
Office of Whistleblower Protection Program, 2011)
[4], the International Safe Container Act (ISCA),
the Energy Reorganization Act of 1974 (ERA),
the Clean Air Act (CAA), the Safe Drinking Water
Act (SDWA), the Federal Water Pollution Control
Act (FWPCA), the Toxic Substances Control Act
(TSCA), the Solid Waste Disposal Act (SWDA),
the Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA), the
Wendell H. Ford Aviation Investment and Reform
Act for the 21st Century (AIR21), Chapter 8,
Sarbanes-Oxley Act (SOA), the Pipeline Safety
Improvement Act (PSIA), the Federal Rail Safety
Act (FRSA), the National Transit Systems Security
Act (NTSSA), and the Consumer Product Safety
Improvement Act (CPSIA), etc. [5].

Each statute clearly forbids employers
from dismissing or discriminating against legal
whistleblowers and thus contains anti-retaliation
stipulations. When an employer dismisses or
discriminates against a whistleblowing employee,
the employee may file complaints with OSHA
against the employer for inappropriate dismissal
or discrimination actions. For example, Clause 1,
Section 1367 of the Federal Water Pollution Control
Act (FWPCA) forbids “adverse actions” against
employees that file charges or provide testimony
in accordance with the laws. The stipulation
states that “No person shall fire, or in any other
way discriminate against, or cause to be fired

or discriminated against, any employee or any
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authorized representative of employees by reason
of the fact that such employee or representative has
filed, instituted, or caused to be filed or instituted
any proceeding under this Act, or has testified or is
about to testify in any proceeding resulting from the
administration or enforcement of the provisions of
this Act.”

OSHA investigates approximately 1,000 cases
every year. In 2009, 24% of the cases were found to
be in violation; 70% were rejected, and 16% were
withdrawn by employees. Among the violations,
92% were resolved through mediation. In 2009,
26 states in the U.S. had similar regulations and
completed 999 whistleblowing investigations,
of which 19% were found to be in violation,
67% were rejected, and 15% were withdrawn
by employees. 73% of the violation cases were
resolved through mediation. In the 2010 fiscal
year, OSHA completed 1,177 investigations while
27 states in the U.S. had similar regulations and
completed 1,039 investigations. OSHA completed
2,698 investigations in 2011, 2,889 investigations
in 2012, 2,969 investigations in 2013, and 3,060
investigations in 2014.

This study aims to explore the implementation
system of the whistleblower protection statutes
enforced by OSHA and other similar protection
mechanisms as a reference. Although Taiwan
currently has certain employee whistleblowing
protection regulations in place, such as the
whistleblower protection clauses in the
“Occupational Safety and Health Act” and the
“Act Governing Food Safety and Sanitation”,
these systems still place whistleblowers at risk

of exposure and employer retaliation. The aim of
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this study is to introduce OSHA’s implementation
system of whistleblower retaliation protection
statutes in order to encourage whistleblower
protection regulations in the various laws of Taiwan
so that they may be better implemented to protect
employees and encourage legal whistleblowing,

which will indirectly benefit public interests.

Implementation of Whistleblower
Protection Programs Run by the
U.S. Occupational Safety and Health
Administration (OSHA)

To expose the illegal activities of employers,
although the aforementioned U.S. federal laws
do not provide general protection provisions,
retaliation protection clauses can be found scattered
throughout the aforementioned acts. Whistleblowers
that encounter employer retaliation may then file
complaints with OSHA in accordance with those
provisions.

The Office of the Whistleblower Protection
Program established by the U.S.’s OSHA has
appointed Regional Administrators (RA),
Supervisors, Investigators, Offices of Investigative
Assistance (OIA), Area Directors (AD), Compliance
Safety and Health Officers (CSHO), National
Solicitors of Labor (NSOL), Regional Solicitors
of Labor (RSOL), and Regional Attorneys to
implement whistleblower protection. According to
the aforementioned federal laws, the responsibility
of the Office goes beyond just performing the
enforcement of Section 11(c) of the Occupational
Safety and Health Act to provide whistleblower
protection against retaliation due to the exposure

of employers’ illegal activities with regard to
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occupational safety and health incidents [5].
Employer retaliation constitutes a form
of employment discrimination, and employees
suffering from such discrimination can contact the
regional OSHA for help. However, when employees
file complaints of employer retaliation with OSHA,
the employee must provide evidence to assert that
the whistleblowing action is a protected activity, that
the employer is aware of the whistleblowing, the
adverse actions taken by the employer, and that the
protected whistleblowing is the cause of the adverse
action. Such adverse actions are defined as actions
that employers take to dissuade rational employees
from engaging in protected whistleblowing; such
adverse actions that are stipulated in Section 11(c)
of the Occupational Safety and Health Act are not
limited to just dismissal (Swain, 1988: 59, 139)
[6]. Depending on individual cases, adverse actions
may include firing, blacklisting, demoting, denying
overtime, denying promotion, disciplining, denial
of benefits, failure to hire or rehire, intimidation
/ harassment, reassignment affecting promotion

prospects, and reducing pay or hours[1].

1. Lawful Whistleblowing in Compliance

with the Provisions of Law is Required

Forms of legal whistleblowing actions
found in the 21 provisions of whistleblower
protection statutes include:

(I) Compliance with any provisions or
implementation of the law that results
in the institution of any proceeding or
causes any proceeding to be instituted,
including reporting it to solicitors,

associations, or even local newspapers in
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compliance with the legal proceedings;
(2) Providing testament to any such
proceedings;

(3) Assisting or participating in any such
proceedings, or assisting or participating
in any other actions implemented for the
objectives of the law;

(4) Action of complaint.

The various aforementioned provisions
and clauses also stipulated that the
whistleblowing of employees in internal
complaints should also be protected from
dismissal or discrimination. The U.S.
Department of Labor is of the opinion that
the whistleblower protection provisions in the
various laws should also protect employees
that are dismissed or discriminated against due
to internal complaints. However, employers
are prohibited to require employees should
file internal complaints prior to resorting to
external whistleblowing.

Complaints of employer retaliation
should not be limited to official employee
complaints either. Informal employee
complaints can also be investigated through
various OSHA investigations in accordance
with Section 8(f) of the Occupational Safety

and Health Act.

2. Employees Must File Legal Charges
with the Occupational Safety and Health
Administration (OSHA))

(1) Employees Suffering Retaliation Should
File Complaints within the Stipulated

Time
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2)

)

(4)

)

Each statute’s provision requires
the complainant employee to file the
complaint within a stipulated time after
suffering the employer’s retaliation.
For example, an employee suffering
from retaliatory action due to disclosing
an employer’s illegal activities with
regard to occupational safety and health
incidents should lodge a complaint
within thirty days of the retaliatory
action. These times may vary. While the
Surface Transportation Assistance Act
requires 180 days, the Asbestos Hazard
Emergency Response Act requires 90
days, the International Safe Container
Act requires 60 days, the Federal Rail
Safety Act requires 180 days, and the
National Transit Systems Security Act
requires 180 days.

Complaints shall be filed to the
Occupational Safety and Health
Administration (OSHA) through the
Area Director

Employee complaints are not required to
conform to specific formats.

For example, the complaint action
may be filed through the internet (Monique
C. Lillard, 2002) [4].

Employees suffering retaliation should
have an acceptable employee status.

The employee will receive protection
due to the employee's participation in the
protected activity, so the employee should
have an acceptable employee status.

An employee suffering retaliation must
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(6)

be participating in a protected activity.

The intent of the whistleblowing
employee should not be related to the
employee requiring whistleblower
protection. U.S. Congress does not
require whistleblowers to participate in
whistleblowing for altruistic intents. Even
if the employee engages in whistleblowing
due to hostility towards the employer,
leading to supervision of the employer
by supervisory authorities and employer
damages, the whistleblowing action is
still protected. The U.S. Department of
Labor believes that the whistleblower
has reasonable grounds to believe that
the employer is in violation of the law,
and whether the whistleblowing action
is based on other motives is irrelevant.
The objective of whistleblower protection
provisions is to encourage employees to
lodge complaints regarding matters of
health hazards so that remedial actions
can be taken. If such a system strengthens
the selfish motivations of employees, then
it cannot be helped.

Furthermore, the protected activity
of whistleblowing does not require
an actual violation to be found for
whistleblowers to receive retaliation
protection.

Employers’ Adverse Actions toward
Protected Employees

When employers take adverse

actions toward employees, such that

the employees believe that they are the
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objects of discrimination and retaliation,
the U.S. Department of Labor stipulates
that employees must believe that they
are receiving discrimination treatment in
order to meet the protection criteria [2].

A connection must exist between the
whistleblowing actions and the adverse

actions.

3. Effectiveness of the Protected
Whistleblower Report

According to the case of Marshall v.

Springville Poultry Farm, Inc., the court

expanded the explanation, stating that as

long as there is a complaint, it will be related
to the Occupational Safety and Health Act

and therefore subject to the protection under
Section 11(c) of the Act. The whistleblowing

actions of the employee should be protected

regardless of the actual discovery of employer

violations.

4. OSHA Complaint Case Procedures

(1)

Mediation and Handling Settlements
According to the provisions set
forth in Section 2, Chapter 6 of OSHA’s
Investigation Manual, after receiving
a complaint report, OSHA will first
conduct mediation. If mediation is
unsuccessful, investigations will then
be conducted (Occupational Safety
& Health Administration, 2002)[7].
The settlements potentially reached in
mediation may not necessarily require

the approval of the complainant and may
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)

©)

be reached only between OSHA and the
employer.
Investigation and Issuance of a
Determination Letter

OSHA will conduct investigations
within 90 days of the complaint, and
if the investigations find the employer
to have conducted inappropriate
discrimination or dismissal behavior,
OSHA will issue a determination letter to
inform the employer of the complainant
and the investigation findings. The
determination letter may require the
employer to pay back-pay, reinstate the
employee, and pay for attorney fees and
expert witnesses’ fees. Other steps may
also be taken to provide necessary relief
for the employee.
Appeal for Court Execution of OSHA
Orders

The Department of Labor may
file appeals with federal courts for
court execution. In the case of Taylor v.
Brighton Corp., the United States Court
of Appeals for the Sixth Circuit ruled
that the complainant individual does
not have a judicial basis to file charges
in accordance with the Occupational
Safety and Health Act[8]. The charges
filed by the Department of Labor are not
filed on behalf of the employee. In fact,
in one case, a complainant requested
the Department of Labor to file charges
against the employer. However, in the

ruling of Winters v. Houston Chronicle
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Publ'g Co., the case was rejected[9].

5. Occupational Safety and Health

Administration Filing Charges Methods

for Employees

Under the U.S. employment discrimination
prevention provisions, employees in protected
groups have two methods to assert employer
discrimination treatment: disparate treatment and
disparate impact. The disparate impact method is
a relatively new assertion method established in
the U.S. (Hunter & Shoben, 1998) [10]. As the
method does not require providing evidence of
employer motives and intentions, the employer
may face charges of employment discrimination
regardless of purposeful intent or negligence.

(I) Occupational Safety and Health
Administration Whistleblowing
Protection Only Offers Protection against
Intentional Discrimination

However, since Section 11(c) of
the Occupational Safety and Health
Act forbids intentional discrimination,
the protection lawsuits offered to legal
whistleblowing under the provisions
can only punish intentional behavior;
thus, it can only be applied to situations
of disparate treatment. The disparate
treatment method involves identifying
the intent of the adverse treatment and
requires evidence of the employer’s
intent of adverse treatment. When
handling cases of disparate treatment,
the forms of evidence may be different

depending on the various behaviors and
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attitudes of the employers and includes
direct evidence cases, circumstantial
evidence cases, pattern or practice cases,
and subjective criteria cases (Jones,
Murphy & Belton, 1987) [11]. Although
the court offers a liberal interpretation
of the law (William R. Corbett, 1998)
[12], the challenges of the lawsuit lie
in identifying the inappropriate intent
behind the adverse employment actions
of the employer.
Section 11(c) of the Occupational Safety
and Health Act Applicable in the Three-
stage Burden of Proof System

The Three-stage Burden of Proof
System first originated from the disparate
treatment method in McDonnell Douglas
Corp. v. Green[13]. It shall be applicable
to U.S. federal cases under Section
11(c) of the Occupational Safety and
Health Act. In lawsuits with the three-
stage system, the plaintiff first produces
evidence of assertion to establish the
prima facie evidence and then the burden
of proof shifts to the employer, who is
then required to produce evidence for
an affirmative defense to exempt their
behavior; that is, the employer has to
produce evidence that their actions do not
constitute employment discrimination.
If the employer is unable to do so, then
the claims of the prosecution shall be
established.

Therefore, under the Three-stage
Burden of Proof System, after OSHA
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has established the prima facie evidence
for disparate treatment, the burden of
proof shifts to the employer. Under
this method, OSHA can only prove the
employer’s disparate treatment, but not
necessarily that the employer’s actions
constitute the employment discrimination
forbidden by law. After the burden of
proof changes sides, if the employer
can produce evidence of legitimate
reasons, the employer may offer
disparate treatment to different groups
of employees, that is, the employer
has a legitimate defense to justify the
disparate treatment such that it does not
constitute employment discrimination.

At this point, the burden of proof

returns to the Occupational Safety and

Health Administration (OSHA), which

challenges the employer’s defense in

litigation, raises doubts of pretext of the
defense, and produces further evidence
of employment discrimination. The

Three-stage Burden of Proof Changing

and Distribution System needs to be

implemented for the evidence system.

A. First Stage: The plaintiff must first
establish a prima facie case of
discrimination.

The Occupational Safety and
Health Administration (OSHA)
should establish prima facie evidence
before the court in accordance with
Section 11(c), which shall be the

evidence to prove the employee's
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participation in protected activity,
subsequent adverse employment
actions, and the connection between

the two.

. Second Stage: The defendant must

produce evidence of a legitimate non-
discriminatory reason for its actions.
Once OSHA satisfies the burden
of proof for the prima facie evidence,
the employer or defendant shall be
required to establish a legitimate non-
discriminatory reason in defense
that the employment actions are not
related to the whistleblowing actions.
If the employer satisfies this burden
of proof, then the presumption of

discrimination is dismissed.

. Third Stage: The plaintiff shall

propose deductions to prove employer
discrimination.

Once again, the burden of proof
returns to OSHA, which now must
submit additional evidence that the
reasons raised by the employer were
a pretext for a cover-up or propose
evidence that the employer’s defense
does not conform to a legal exemption

defense.

Other Whistleblower Protection
and Similar Anti-Discrimination
Systems Run by Non-Specialized

Administrations

1. Other Whistleblower Protection Systems
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The Whistleblower Protection Systems
offered by the Occupational Safety and Health
Administration (OSHA) do not include the
following Whistleblower Protection Systems:
(I) Whistleblower Protection Act of 1989

This Act originated from the

Civil Service Reform Act in 1978.

Under the Civil Service Reform Act,

basic regulations were established for

whistleblowers who were employees of
public departments. The Office of the

Special Counsel was set up to protect

whistleblowers working in public

departments.
(2) U.S. State Legislations Governing

Whistleblower Protection

Many states in the U.S. offer
state whistleblowing statutes to protect
whistleblowing employees. These laws
have been established based on the
assumption that the whistleblowing
action must be for the sake of public
interest and not personal gains in
order to offer protection (Corbo,

1994:142)[14]. Each state has different

regulations governing the acceptance

of whistleblowers (Fernandez, 1994)

[1]. Many states only offer protection

for external whistleblowing while other

states offer protection for both internal
complaints and external whistleblowing.

Some states also regulate mandatory

internal complaints.

For example, in California, when

employees believe their employers
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are engaged in illegal activities, the
whistleblowing has to conform to
objective and reasonable principles,
while provisions in Connecticut and
Maine only require the employee to
actually believe or suspect the employer
to be participating in illegal activities
(Corbo, 1994:160) [14].

2. Similar Anti-Discrimination Legislation

Among the various anti-discrimination
systems, the Prohibition of Employer
Discriminatory Retaliation in the Civil Rights
Act has a similar attitude as the whistleblower
protection system explored in this study. The
employment discrimination litigation due
to prohibition of employer discriminatory
retaliation in the Civil Rights Act is also
commonly known as anti-discrimination
litigation. Section 704(a) of the Civil Rights
Act stipulates that “It shall be an unlawful
employment practice ... If the employer actions
are due because an employee has opposed
any practice, made an unlawful employment
practice as stipulated in the subchapter, or
due because the employee has made charges,
testified, assisted or participated in any
manner in an investigation.” The Secretary
of Labor once commented that this clause has
almost the same wording as the wording in
Section 11(c) of the Occupational Safety and
Health Act.

Actions of this type shall also fall under
the protection of the Civil Rights Act. The
Civil Rights Act prohibits employers from
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discriminatory retaliation against employees
that engage in legal whistleblowing under
the Civil Rights Act in order to protect

disadvantaged employees in labor relations.

The Lack of Whistleblowing
Mechanisms in Taiwan’s
Administrative Departments

Currently, as Taiwan does not have any
regulations similar to the aforementioned U.S.
provisions, the whistleblower protection offered
by Taiwan’s administrative departments cannot be
compared with the retaliation protection of legal
whistleblowing offered by the U.S.’s Occupational
Safety and Health Administration. When Taiwan’s
administrative departments encounter situations of
an employer dismissing or taking retaliation action
against legal whistleblowers, the following can be

applied:

1. Administrative Penalties for Employer

Retaliation

Since its promulgation, Taiwan’s
Occupational Safety and Health Act, Paragraph
1, Article 39 of the Act stipulates that “Workers
may file complaints with the employers, the
competent authority, or labor inspection
agencies if one of the following is discovered:
1. The business entities are in violation of this
Act or related safety and health regulations;
2. A suspected occupational disease; 3.
Physical or psychological harm.” Paragraph
4 further stipulates that “Employers shall not
dismiss, transfer, or otherwise unfavorably

treat workers who filed an appeal pursuant
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to Paragraph 1.” The protection regulations
offered to appeals, which refer to the legal
whistleblowing action, are similar to Paragraph
4 where employers may not dismiss, transfer,
or otherwise unfavorably treat employees.
Subparagraph 2, Paragraph 1, Article 45 also
stipulates that violations shall be subject to
fines of no less than NT$30,000 but no more
than NT$150,000. This provision is aimed
to be an administrative penalty to dissuade
employers from taking retaliation actions
against whistleblowing employees.

However, the protection of employees
from dismissal and employer retaliation
by competent authorities, as well as their
definition of principles and standards,
are still lacking. The behavioral aspect of
legal whistleblowing is limited to internal
complaints and report (complaint) to
employers and external competent authorities
or labor inspection organizations. The
stipulated aspect of the whistleblowing is
consistent with the aforementioned U.S.
regulations and the types. The provisions
governing whistleblowing to competent
authorities or inspection organizations
also have to conform to the appropriate
organizations for whistleblowing. The motives
for whistleblowing should be to oppose the
inappropriate actions of the employer with
regard to occupational safety and health
incidents. If the competent authority or
inspection organization conducts inspection
due to the whistleblowing, the testimony

of the employee and other participation
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actions or aspects shall also be considered
instead of being limited to the report aspect.
The new amended Paragraph 4, Article 33
of the Labor Inspection Act stipulates that
“Business entities shall not terminate the labor
contract of a worker who filed a complaint,
or impose any actions that are against the
rights of the workers.” Although these
provisions offer protection to whistleblowers,
the protection can only be provided under
the Occupational Safety and Health Act
and Labor Law regulations. When an actual
whistleblowing event occurs, the employee
may still need to face employer retaliation
and bear litigation fees regardless of success
or failure. Reinstatement is not guaranteed,
and the whistleblower will not necessarily
obtain subsidies for the litigation costs, not to
mention a specialized department to represent
the whistleblowers in lawsuits and offer them

protection.

2. Act Governing Food Safety and
Sanitation Stipulates that Administrative
Departments Should Provide Employee
Litigation Cost Subsidies

In the whistleblower protection provision
of other laws in Taiwan, such as public safety,
food safety, environment, transportation and
securities, only the amendment of Article
56-1 of the Act Governing Food Safety and
Sanitation, which was passed on November
8th, 2014, provides protection to employees.
However, that protection mechanism is only

limited to the establishment of the Food Safety
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and Protection Fund by the central competent
authority, the Ministry of Health and Welfare,
in order to safeguard food safety and protect
consumer rights. One of the uses of the fund
is to offer financial subsidies to employees
that face dismissal, transfer, or other adverse
actions due to disclosure of their employer’s
illegal activities so that the whistleblowers
may restore to their original states, obtain back
pay, and pay for attorney fees and litigation
costs of the damage compensation lawsuits.
Taiwan has no other whistleblower protection
regulations. Even the new amendments of the
Act Governing Food Safety and Sanitation
also fail to designate a central competent
authority that can provide whistleblower
protection and have also failed to promulgate
retaliation protection clauses. Departments
affiliated with the Ministry of Labor have not
been authorized by the various laws to offer
protection to whistleblowers from dismissal
and retaliation actions, including the retaliation
protection clauses in the Occupational
Safety and Health Act and regulations such
as public safety, food safety, environmental
protection, transportation, and securities. It
would be beneficial for Taiwan to learn from
the whistleblower protection program of the
U.S. and designate a specialized Ministry of
Labor department to offer such whistleblowers
protection. A number of laws need to be
established through legislation in order to
provide retaliation protection and indirectly

promote the preservation of public interests.
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Conclusion

Kohn and Carpenter (1986) believe that
due to budget cuts in many nuclear facilities,
whistleblowers have become the only source of
information for disclosure of the corporate threat
to public health and safety. Since whistleblowers
have become the only means for the public and
the government to discover illegal activities of
an employer, the whistleblowing system is vital.
Without whistleblower protection systems, the
employees would be discouraged from practicing
legal whistleblowing.

While the New York State Legislature is still
contemplating the type of laws to implement to
offer whistleblower protection, the New York Court
of Appeals has indicated in Murphy v. American
Home Products Corp. that the recognition of the
(necessary) whistleblowing protection must be
authorized through legislative action.The case
reflected that when the court examines conflicts
related to whistleblowing protection, the aspects of
public interests shall not be taken into consideration.
The judicial system is unable to play the role
of institutional protection, and only legislative
departments and administrative departments may
encourage whistleblowing actions and implement
institutional whistleblower protection.

In the protection lawsuits initiated by the
Occupational Safety and Health Administration,
litigation cases involving mixed motive methods
are on the rise, especially in cases where the
protected whistleblowing actions are the cause of
dismissal. U.S. courts shall find an employer to be

in violation of retaliation against employees if the

438

protected whistleblowing of the employee is the
primary reason for employee dismissal, or if the
dismissal would not have happened at all had there
been no legal whistleblowing activities. Because
the U.S. has specialized execution departments to
provide protection for legal whistleblowing from
retaliation, the extent of court proceedings are more
comprehensive and better understood.

The various laws in Taiwan are in desperate
need for whistleblower protection legislation. As
there are no specialized competent authorities to
implement whistleblower retaliation protection,
Taiwan may not be able to learn from the
U.S., where employee protection systems are
established under a common system and conducted
and processed by a specialized department. If
Taiwan can learn from the U.S. system, then the
specialized operations should be conducted by
the Occupation Safety and Health competent
authority of the Ministry of Labor. In the latest
amendment of the whistleblower protection system
in the Act Governing Food Safety and Sanitation,
when employees face employer retaliation, such
as dismissal or adverse actions, the Act only
provides litigation subsidies to the whistleblower.
However, the employee will still need to resort
to litigation to keep their jobs or endure the
torments of damage compensation. Provisions
that provide whistleblower protection systems
under whistleblowing encouragement regulations
to dissuade employers from retaliating against
employees and assist in the protection mechanisms
of legal whistleblowing are seriously lacking. What
is worse, the legal protection of whistleblowers and

the provision of litigation subsidies to fight against
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employer retaliation remain the latest additions
to Taiwan’s systems to encourage employee
whistleblowing. Granting authorization to the
Occupation Safety and Health Department of the
Ministry of Labor or other departments to establish
a specialized competent authority that complies
with various laws to protect legal whistleblowing
activities from employer retaliation remains a
distant objective. The promotion of this concept has
not yet been conceived. In Taiwan’s legal protection
system for whistleblowers, employees must still
face retaliation action themselves, and the risks
to the whistleblowers are still high. The subsidies
provided for litigation costs to help employees
combat employer retaliation is the highest
protection offered for legal whistleblowing, so the

lack of protection is evident.
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